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BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia 
entered on the 11th day of July, 1947, granting summarfy 
judgment to the appellees and denying appellant’s motion 
therefor (App. 32). ! 


Appeal was taken on the 26th day of September, 1947 
(Tr. 32) nnder the provisions of Title 17, Sec. 101 of 
the District of Columbia Code, 1940, and Rule 10 of this 
Court. 

STATEMENT OF CASE. 

Mary Lomax Tayloe died on the 17th day of June, 1908. 
At the time of her death she was the owner in fee simple 
of the record or proprietary title to part of Original Lot 4 
in Square 28, designated on the books of the Assessor for 
the District of Columbia for purposes of assessment and 
taxation as Lots 116 and 117 in Square 28, improved by 
premises 2425 and 2427 Eye Street, Northwest, Washing¬ 
ton, D. C., respectively. She devised said properties to 
appellant, Edward Dickinson Tayloe, who since that time 
has been the owner thereof in fee simple. On November 
23, 1934, the Commissioners of the District of Columbia 
directed the Assessor to enter, upon the regular tax rolls, 
as a tax against Lot 117 in Square 28, the sum of $1.50, 
claimed to he due by reason of the removal of tin cans and 
bottles from the rear of said premises; and, on February 1, 
1935, said Commissioners directed the Assessor to enter 
upon the tax rolls, as a tax against Lot 116 in Square 28, 
the sum of $122.50, claimed to he due by reason of the con¬ 
struction of water closet facilities at premises 2425 Eye 
Street, Northwest, Washington, D. C. Said taxes were un¬ 
paid and therefore delinquent on July 1, 1935. The prop¬ 
erty, however, was neither advertised for sale nor included 
in the tax sale conducted to satisfy taxes which were de¬ 
linquent as of July 1, 1935. The delinquent tax list as of 
July 1, 1936 and the notice of sale relating thereto did in¬ 
clude said property. Said list and notice were published 
in the Washington Times Newspaper on December 9th and 
16th, 1936. On January 12, 1937, the District authorities 
sold Lot 116 in Square 28 to Harvey L. Cobb for the sum 
of $2.00, and Lot 117 in Square 28 to said Harvey L. Cobb 
for the sum of $123.02. Thereafter, on April 16, 1940, the 









Commissioners of the District of Columbia executed a deed 
purporting to convey said properties to said Harvey L. 
Cobb, who thereafter purported to convey the same on 
February 9, 1945, to the Holy Church of the Living God, 
King D. Blackwell, Trustee. The appellees Mary Jones 
and Clara Daniels are now in possession of Lots 116 and 
117 in Square 28, respectively. 

Appellant claims that the sale of said properties by the 
District officials on January 12, 1937 was not made in ac¬ 
cordance with the statutory law of the District of Colum¬ 
bia effective at that time governing the advertising and sale 
of real estate for unpaid taxes, particularly the clear and 
explicit provisions requiring the notice of sale and the de¬ 
linquent tax list to be published in the regular issue of 
one morning and one evening newspaper; and, as a con- ' 
sequence thereof, the Commissioners ’ deeds purporting and 
attempting to convey said properties to Harvey L. Cobb 
are invalid. Appellant’s complaint (App. 2-9) asserts 
the invalidity of the sale and of the deeds afterwards is¬ 
sued, and prayed that the tax deeds be declared invalid and 
that appellant be awarded possession of the land. 

An answer was filed by the appellees (App. 9-17) alleg¬ 
ing the sale was lawfully conducted and pursuant to the ap¬ 
plicable laws of the District of Columbia. 

Both appellant and appellees filed a motion for summary 
judgment (App. 17,18). The lower Court entered an order 
granting appellees’ motion and denying appellant’s motion 
(App. 32). j 

The principal question involved in this case is whether 
a merely directory proviso contained in the District of 
Columbia appropriation act (See page 5 hereof) bad the 
effect of superseding, repealing, suspending, or modifying 
the substantive provisions of the Act of February 28, 1898, 
ch. 32 (30 Stat. 250), as amended, relating to tax sales and 
publication of notices, which Act, with its amendments, is; 
codified and set forth in the District of Columbia Code, 
1940, Title 47-1001 (see par. 8, Stipulation of Counsel, App. 
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20-21); and the question is also presented whether the sale 
in question, which was made on January 12, 19 37, is valid 
in view of the express statutory provisions which required 
the sale to satisfy the delinquent taxes in this case to be 
made in 1936. / 


STATUTES INVOLVED. 

For the Court’s convenience, we here insert the pertinent 
statute as it appears in the District of Columbia Code, 1940: 

“47-1001 [20:791]. Delinquent Tax List—Publication 
- of notice—Competitive proposals—Sale. 

“The assessor of the District of Columbia shall pre¬ 
pare a list of all taxes on real property in said District 
subject to taxation on which said taxes are levied and 
in arrears on the first day of July of each year here¬ 
after; and the commissioners of said District shall fix 
i date of sale. The notice of sale and the delinquent tax 
list shall be advertised once a week for two weeks in 
the regular issue of one morning and one evening news¬ 
paper published in the District of Columbia; and notice 
shall be given, by advertising twice a week for two suc¬ 
cessive weeks in the regular issue of two daily news¬ 
papers published in the District of Columbia, that such 
delinquent tax list has been published in two daily 
newspapers, giving the name of each and the dates 
and the issues containing said list, and such notice 
shall be published in the two weeks immediately fol¬ 
lowing the week in which the delinquent tax list shall 
have been published: Provided further, That competi¬ 
tive proposals shall be invited by the Commissioners 
from the several newspapers published in the District 
of Columbia for publishing the said delinquent tax list. 
If the taxes due, together with the penalties and costs 
that may have accrued thereon, shall not be paid prior 
to the day fixed for sale, the property will be sold, un¬ 
der the direction of the Commissioners of the District 
of Columbia, at public auction at the office of the said 
! collector of taxes, commencing at least three weeks 
after the first publication of said notice and continuing 
on each following day, Sundays and legal holidays ex- 
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cepted, until all said delinquent property is sold; a 
description sufficient to identify the property shall be 
considered a proper description. (Feb. 28, 1898, 30 
Stat. 250, ch. 32, Par. 1; July 1, 1902, 32 Stat. 632, ch. 
1358, par. 1; July 3, 1926, 44 Stat. 834, ch. 759, par. 9; 
Mar. 2, 1927, 44 Stat. 1303, ch. 271; May 21, 1928, 45 
Stat. 650, ch. 659; Feb. 25,1929,45 Stat. 1268, ch. 314.)” 

The District of Columbia Appropriation Act of 1935, 49 
Stat. 346, ch. 241, page 346 (approved June 14,1935), pro¬ 
vides for an expense item , as follows: 

“For advertising notice of taxes in arrears July 1, 
1935, as required to be given by the Act of Feb. 28, 
1898, as amended, to be reimbursed by a charge of 50 
cents for each lot or piece of property advertised, 
$8,000.00: Provided, that this appropriation shall not| 
be available for the payment of advertising the delin¬ 
quent tax list for more than once a week for two weeks 
in the regular issue of one morning or one evening 
newspaper published in the District of Columbia, not¬ 
withstanding the provisions of existing law.” 

The above-quoted language is contained in all appropria-i 
tion acts for the District of Columbia for the years 1933 
to 1946 inclusive. (Stipulation, par. 7, App. 20.) 

STATEMENT OF POINTS. 

I 

We urge and maintain that the lower court erred in deny¬ 
ing appellant’s motion for summary judgment, and grants 
ing appellees’ similar motion, for the following reasons: | 

1. The tax sale and the deeds issued afterwards were and 
are invalid because said sale was not made in conformity 
with the applicable statutory requirements as to publica¬ 
tion of the delinquent tax list and notice of said sale. 

2. The basic act of February 28, 1898, regulating thx 
sales of real estate in the District, as amended to and i^- 
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eluding February 25, 1929, has not been subsequently re¬ 
pealed, suspended, superseded or modified with respect to 
the required publication of the notice of sale, to wit, for 
two weeks in the regular issue of one morning and one 
evening newspaper. D. C. Code, 1940, Title 47-1001. (See 
also D. C. Code, 1929, Title 20-791.) 

3. The sale having actually been advertised under the 
provisions of the basic act, as amended to March 2, 1927, 
all subsequent acts are irrelevant and immaterial. 

4. The admitted non-compliance with statutory require¬ 
ments as to publication of the notices required the lower 
court to grant appellant’s motion for summary judgment. 

5. The statute required the property to be included in 
the sale which was conducted to satisfy taxes delinquent 
July 1,1935; and the sale a year later, on January 12,1937, 
was in violation of the statute and as to appellant’s prop¬ 
erty here involved said sale was in all events invalid, and 
said deeds were and are likewise invalid. 

SUMMARY OF ARGUMENT. 

1. All pertinent and effective statutes regulating tax 
sales of real estate in the District of Columbia are codified 
in the D. C. Code, 1940, Title 47-1001 (see also D. C. Code, 
1929, Title 20-791). 

2. Strict compliance with mandatory statutes regulating 
tax sales is required. 

3. The District authorities failed to comply with the 
mandatory provisions of the statute with respect to the re¬ 
quired publication of the delinquent tax list and notice of 
sale. 

4. The notices in question were not advertised or pub- 
fished in conformity with the provisions of the statute re¬ 
cited and referred to in the notice itself. 
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5. Neither the District of Columbia Appropriation Act 
for the fiscal year 1936, nor any subsequent appropriation 
act, repealed, suspended, superseded or modified the afore¬ 
mentioned basic act as codified in the D. C. Code, 1940, Title 
47-1001. 

6. The sale in question was not held within the time ex¬ 
pressly prescribed by statute. 

ARGUMENT. 

L 

Statutes Regulating Tax Sales of Real Estate Are Codified 
in the D. C. Code, 1940, Title 47-1001. (See Also D. C. 
Code, 1929, Title 20-791.) 

The basic tax law of the District of Columbia is the Act 
approved February 28, 1898, ch. 32 (30 Stat. 250), entitled 
“An Act in Relation to Taxes and Tax Sales in the Dis¬ 
trict of Columbia.’’ It provided in pertinent part that the 
Commissioners of the District of Columbia shall fix the date 
of sale and publish the tax list, with notice of sale, in a 
pamphlet, of which not less than 2000 copies shall be 
printed for distribution to taxpayers applying therefor. It 
further provided that the Commissioners shall give notice 
by advertising twice a week for three successive weeks in 
the regular issue of two or more daily newspapers pub¬ 
lished in the District, that said pamphlet has been printed, 
and that a copy thereof will he delivered to any taxpayer 
applying therefor, and if the taxes are not paid prior to 
the date fixed for sale the property will be sold. 

This act was amended by an Act approved July 1, 1902, 
ch. 1358 (32 Stat. 632), entitled “An Act to Amend an Act 
Entitled ‘An Act in Relation to Taxes and Tax Sales in 
the District of Columbia.’ ” This amendment made certain 
changes in the basic law and, in particular, provided that 
the delinquent tax list with notice of sale should be pub¬ 
lished in three newspapers. 


The Act was further amended by the Act approved July 
3, 1926, ch. 759, (44 Stat. 834), which related to the notice 
to be given. 

Thereafter, in the appropriation act for the District of 
Columbia, approved March 2,1927 , ch. 271, (44 Stat. 1303), 
it was provided: 

“For advertising notice of taxes in arrears July 1, 

1927, as required to be given by the Act of Feb. 28, 
1898, as amended, to be reimbursed by a charge of 50 
cents for each lot or piece of property advertised, 
$6,000.00: Provided, That the printing of tax sale 
pamphlets shall be discontinued and in lieu thereof 
notice of sale and the delinquent tax list shall here¬ 
after be advertised once a week for two weeks in the 
regular issue of one morning and one evening news¬ 
paper published in the District of Columbia. • • • ” 
(Italics supplied). 

Thereafter, by the Act approved May 21, 1928, ch. 659, 
(45 Stat 650), Congress, in the appropriation act for the 
District of Columbia, provided: 

“For advertising notice of taxes in arrears July 1, 

1928, as required to be given by the Act of Feb. 28, 
1898, as amended, to be reimbursed by a charge of 50 
cents for each lot or piece of property advertised, 
$6,000.00: Provided, that the printing of tax sale 
pamphlets shall be discontinued and in lieu thereof the 
notice of sale and the delinquent tax list shall here¬ 
after be advertised once a week for two weeks in the 
regular issue of one morning and one evening news¬ 
paper published in the District of Columbia; and 
notice shall be given, by advertising twice a week for 
two successive weeks in the regular issue of two daily 
newspapers published in the District of Columbia that 
such delinquent tax list has been published in two daily 
newspapers giving the name of each and the dates and 
the issues containing such list, and such notice shall be 
published in the two weeks immediately following the 
week in which the delinquent tax list shall have been 
published.” 
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The same provisions of the Act approved May 21, 1928, 
ch. 659, 45 Stat. 650, supra, are repeated in the Act 
approved February 25, 1929, ch. 314, (45 Stat. 1268). 

The basic act and all amendments, supra, have been con¬ 
sidered by the compilers of the Codes of 1929 and 1940 and 
are presently codified in the D. C. Code, 1940, Title 47-1001, 
quoted on pages 4, 5, hereof. 


Strict Compliance With Mandatory Provisions of Statutes 
EegnlatiBg Tax Sales is Required. 

We have faith in what we believe to be the well and 
permanently settled rule, that an officer who makes a sale 
of property for non-payment of taxes sells something which 
he does not own and which he can have no authority to sell, 
except as he is made the agent of the law for the purpose; 
that he is made such an agent only by certain steps which 
are to precede his action, and which are conditions of his 
authority; that if these conditions fail the power to effect 
a valid sale does not come into being; that if any one of 
them fails, it is as fatal to his power as if all failed; that 
defects in the conditions to his statutory authority cannot 
be cured by the courts; and that if the prescribed steps 
and conditions have not been observed, the courts cannot j 
dispense with them, and thus bring into existence a power 
which the statute only permits when the conditions have 
been fully complied with. Lyon v. AUey, 130 U. S. 177, 
32 L. Ed. 899, 9 S. Ct 480. 

We therefore submit that it is accepted as an axiom that 
when tax sales are under consideration, the fundamental 
and substantive conditions to their validity is that there 
must have been, at the very least, a substantial compliance 
with the law as to all requirements preceding the sale. Mc~ 
Mahon v. Green, 109 Md. 652,71 A. 995; 3 Cooley, Taxation? 
(4th ed.) Sec. 1382. 

When, as here, the requisites prescribed are manifestly 
intended for the protection of the citizen and to prevent a 
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sacrifice of his property, and by a disregard of which his 
rights might be, and generally would be, injuriously 
affected, they are not directory but mandatory. They must 
be followed, or the acts done will be invalid. The power of 
the officer in all such cases is limited by the manner and 
conditions prescribed for its exercise. French v. Edwards, 
13 WalL (U. S.) 506. 


m. 

Mandatory Provisions of the Statute Were Not Followed. 

' Like all other lawyers in the District, and we think like 
all judges on the bench, it has been our belief that the 
official Code could be relied upon; and that the true law 
regulating tax sales of real estate in the District is to be 
found therein. D. C. Code, 1940, Title 47-1001, supra. 
There, we find certain mandatory provisions relating to 
tax sales which are indisputably made for the benefit and 
protection of property owners. That statutory law re¬ 
quires the notice of sale and the delinquent tax list to be 
advertised once a week for two weeks in the regular issue 
of one morning and one evening newspaper published in 
the District of Columbia. Publication of all notices in strict 
compliance with the requirements of the statute is a con¬ 
dition precedent to the validity of the tax sale; and a fail¬ 
ure to give said notices, as prescribed, renders the sale 
invalid. Martin v. Barbour, 140 U. S. 634; Lyon v. AUey, 
supra; Early v. Doe, 16 How. 610; Baumgardner v. Fowler, 
82 Md. 631; 34 A. 537. 

The law is pithily stated by Mr. Justice Blatchford in 
the case of Martin v. Barbour, supra, at page 644, where 
he said: 

“Where the statute provides for the publication of 
a notice of sale for taxes, and prescribes the terms of 
such publication, it must be strictly pursued.” 

In this case, it is admitted by appellees that the notice 
of sale and the delinquent tax list as of July 1, 1936, was 
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published once a week for two successive weeks in only one 
newspaper, namely, The Washington Times. (See Par. 3, 
Stipulation, App. 18,19). Thus, it clearly appears that the 
District authorities did not comply with the mandatory 
provisions of the statute relating to said publication or 
advertising, and consequently the alleged sale was invalid; 
in other words, it was no sale at all in law. And, the deeds 
based upon said alleged sale are void. 

IV. | 

Notice of Sale Was Not Advertised in Conformity With 
the Provisions of the Statute Recited and Referred to 
in the Notice Itself. 

The Commissioners r notice of sale and the delinquent tax 
list for the year 1936, he., as of July 1,1936, is made a part 
of the stipulation (App. 30-31). Said notice, as given by the 
Commissioners and as publish e d, states in pertinent part 
as follows: 

“In accordance with provisions of the Act of Con¬ 
gress approved July 1, 1902, to amend an act entitled 
“An Act in Relation to Taxes and Tax Sales in the 
District of Columbia,’’ approved February 28, 1898, 
and July 3,1926, and as amended March 2,1927, notice 
is hereby given that commencing on Tuesday, the 12th 
day of January, 1937 * • * we shall * • • sell • • • the 
real estate described in the subjoining list of taxes 
• * # for default in the payment of taxes levied thereon 
and in arrears on the first day of July, 1936, also for 
all assessments subject to sale and interest in penalties 
thereon to said 12th day of January, 1937.” 

Thus, it clearly appears that the Commissioners them] 
selves understood and concluded that the only effective acts 
of Congress having to do with advertising the tax sale were 
those mentioned in the notice of sale; otherwise, it is to be 
assumed they would have, by appropriate language, men¬ 
tioned any other amendatory act applicable to such sales. 
In such grave matters as the sale of a citizen’s real estate 
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for non-payment of taxes, and the steps which are to pre¬ 
cede their action in this connection, it is certainly to be 
supposed that the Commissioners sought and followed the 
advice of counsel, and, acting upon such advice, approved 
and signed the notice above quoted. In the conclusion thus 
reached by the Commissioners, we fully concur; and we 
submit that it indubitably supports the appellant’s con¬ 
tention that the acts governing tax sales in the District of 
Columbia for the year 1936 are those to which we have 
referred, namely, D. C. Code, 1940, Title 47-1001. The 
mandatory provisions of the acts referred to in the notice 
of sale, supra, required publication to be made in one 
morning and one evening newspaper; and the record herein 
clearly shows a failure on the part of the authorities to do 
so, for it is admitted that the notice was advertised in only 
one newspaper, namely, The Washington Times. 


V. 

District of Columbia Appropriation Act of 1935 or Any 
Subsequent Appropriation Act Did Not Repeal, Suspend 
or Modify the Basic Act as Codified in the Code, 1940, 
Title 47-1001. 

The District of Columbia Appropriation Act, approved 
June 14, 1935, ch. 241 (49 Stat. 346) (see page 5 hereof), 
included an item relating to the payment of the expenses 
of advertising the tax list; $8,000.00 was then appropri¬ 
ated for that item, with the following proviso: 

“ • * • Provided, that this appropriation shall not be 
available for the payment of advertising the delinquent 
tax list for more than once a week for two weeks in the 
regular issue of one morning or one evening news¬ 
paper published in the District of Columbia, notwith¬ 
standing the provisions of existing law.” (Italics 
supplied). 

The above language is contained in subsequent appro¬ 
priation acts for the years 1936 to 1946, inclusive (see Par. 
7, Stipulation, App. 20). 
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nous the legislative intent must be derived therefrom, not¬ 
withstanding the intent expressed therein conflicts with 
the purpose of the statute as set forth in committee reports 
of Congress. Caminetti v. Uvoted States, 242 U. S. 470, 
490, 61 L. Ed. 442,37 S. Ct. 192 (1917); U. S. v. Shreveport 
Grain & Elevator Co., 287 U. S. 77, 83 ; 77 L. Ed. 175, 53 
S. Ct. 42 (1932); Helvering v. City Bank Farmers Trust 
Co., 296 U. S. 85, 89, 80 L. Ed. 62, 56 S. Ct. 70 (1935); Work 
v. United States, 54 App. D. C. 84, 86, 295 Fed. 225. 

In the case of U. S. v. Shreveport Grain and Elevator Co., 
supra, Mr. Justice Sutherland, speaking for the Court, at 
page 83, said: 

“Our attention is called to the fact that the House 

' Committee on Interstate and Foreign Commerce, in re¬ 
porting the bifl which afterwards became the act in 
question * * * agreed with the view that the authority 

1 to make rules and regulations was confined to the estab¬ 
lishment of tolerances and exemption; and that the Sen¬ 
ate Committee on manufactures • • • reported to the 
same effect. In proper cases, such reports are given 
consideration in determining the mea/nmg of a statute, 
hut only where that meaning is doubtful. They cannot 
he resorted to for the purpose of construing a statute 
contrary to the natural import of its terms.” (Italics 
supplied.) 

And in Helvering v. City Bank Farmers Trust Co., supra, 
Mr. Justice Roberts, speaking for the Court, at page 89, 
said: 

“We are not at liberty to construe language so plain 
as to need no construction, or to refer to Committee 
reports where there can be no doubt of the meaning of 
the words used.” 

In the present case it is respectfully submitted that the 
language in the appropriation act in question is plain and 
clear, and is not susceptible of construction, and as its 
meaning is certain no reports of Congress should be re- 
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sorted to for the purpose of attempting to construe the 
proviso contrary to the natural import of its terms. 

By the terms of said appropriation act, the funds were! 
not made available for the payment of advertising the den 
linquent tax list for more than once a week for two weeks 
in the regular issue of one morning or one evening news-1 
paper. But, it is to be observed, the act failed utterly to 
repeal, modify or suspend the requirements of notice of 
sale in one morning and one evening newspaper as pro! 
vided by the basic act, as amended, relating to tax sales ; 
and because of this we submit the basic law is left to stand 
exactly as it stood prior to the passage of the appropriai- 
tion act. 

A further rule of statutory construction is the well- 
settled rule that repeal by implication is not favored. As 
was said by an eminent jurist of this Court, the late Chief 
Justice Alvev, in the case of McCarthy v. McCarthy, 20 
App. D. C. 195, at page 202: | 

“Repeals by implication are never favored, and aife 
never supposed to be intended except where the provi¬ 
sions of the prior and subsequent statutes are in mani¬ 
fest and irreconcilable conflict, and then only to the 
extent that they so conflict. And so no statute is to lj>e 
construed as altering the rules of the common law, 
farther than its words plainly import; and where the 
legislature makes a plain provision in regard to apy 
subject-matter, the courts are not at liberty to add (to 
or extend that provision beyond the plain import of tfhe 
words employed • • • The act of Congress is expressed 
in plain terms, and leaves no room for conjecture. In 
such case the rule is imperative, and cannot be de¬ 
parted from without assuming on the part of the judi¬ 
cial tribunals legislative powers. French v. Spencer, 
21 How. 228, 238.” 

I 

The appropriation act in question should be applied 
strictly in favor of taxpayers and property owners and 
against the Government Rudolph v. Potomac Electric 
Power Co., 58 App. D. C. 54, 56, 24 Fed. (2d) 882. The act 
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therefore, trader the authorities cited, must be limited in 
its scope and operation to an administrative matter and 
cannot be extended to include a repeal of a statute creating 
in plain and clear language substantial rights for the pro¬ 
tection of property owners and taxpayers. 

We believe that at the time the tax sale in question took 
place the D. C. Code of 1929 and supplements thereto was 
prima facie evidence of the existing law of the District of 
Columbia upon which all persons had the right to rely. 
This code and the 1940 code were prepared and published 
pursuant to an Act of Congress of May 29, 1928 (45 Stat. 
1007), as amended by the Act of March 2, 1929 (45 Stat 
1541). See preface, D. C. Code, 1940 edition. The revi¬ 
sions of the Code in 1929 and 1940 were unquestionably 
subjected to great and careful scrutiny. The need and 
object of the code was to reduce the laws of the District 
to a consistent form and make them readily available to 
citizens, lawyers and courts alike; and, to assume that the 
provisions of the code and the rights of citizens to rely 
thereon may be swept away by a mere directory proviso in 
an appropriation act (expressly limited in its scope and 
operation) is untenable and unthinkable, and such legisla¬ 
tion should never be judicially construed to have such an 
effect 

This Honorable Court will take judicial notice of the 
fact that the officials of the District of Columbia are re¬ 
quired by law to perform many duties, and funds to defray 
the expenses incident thereto are appropriated by Con¬ 
gress. Initial appropriations are, in many instances, in¬ 
sufficient resulting in deficiency appropriations. In the 
present case, it was incumbent upon the Commissioners of 
the District of Columbia to comply with the basic law regu¬ 
lating tax sales of real estate by publishing the notice of 
sale and the delinquent tax list in one morning and one 
evening newspaper. If the funds initially provided for that 
purpose were insufficient, the deficiency should have been 
obtained by a subsequent appropriation. 
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The Tax Sale in Question Was Not Held Within the Time 
Prescribed by Statute, and is Therefore Void. 

The properties in question were sold January 12, 1937, 
for non-payment of taxes in the sum of $1.50 and $122.50. 
The assessment of $1.50 against Lot 117 was made on No¬ 
vember 23, 1934, and the tax was therefore delinquent on 
July 1, 1935, while the assessment against Lot 116 was 
made on February 1, 1935, and the tax was likewise delin¬ 
quent on July 1,1935. The 1940 Code, Title 47-1001, supra, 
provides that “The assessor for the District of Columbia 
shall prepare a list of all taxes on real property in said 
District subject to taxation on which taxes are levied and 
in arrears on the 1st day of July of each year hereafter.” 

The properties here involved were included in the notice 
of sale and delinquent tax list of December 1936 (App. 30, 
31), without authority of law and in plain contravention of 
the statute regulating tax sales. It was the duty of the mu¬ 
nicipal authorities to include these properties in the tax sale 
for the previous year, and their omission to do so left to 
them such other remedies which may have been available 
for the enforcement and collection of unpaid taxes. 

Congress has provided in Title 47-1001 of the Code, 1940 
Edition, supra, a quick and effective method through which 
real estate may be sold for delinquent taxes. The provi¬ 
sions of the statute must, however, be observed, and a fail¬ 
ure or laxity on the part of officers charged with the admin¬ 
istration of that law cannot result in the enlargement or 
extension of their specific powers and authority. 

In the present case, their duty was plain—to advertise 
and sell the properties when the taxes thereon became de¬ 
linquent—and by their failure to do so they lost all right 
and authority to proceed under the statute at a later time. 
Thus, their attempt to sell the properties in question at a 
time not authorized by the statute could result only in a 
nullity. Red field v. Paries, 132 U. S. 239, 10 S. Ct. 83, 33 
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L. Ed. 327. If this contention is sustained, as we think it 
must be, then it would appear unnecessary to consider the 
other reasons assigned herein for reversing the judgment 
of the lower court 

CONCLUSION. 

1 In view of the authorities cited and for the reasons herein 
stated, we submit that the judgment of the lower court 
should be reversed and the cause remanded with instruc¬ 
tions to grant the appellant’s motion for summary judg¬ 
ment 

Respectfully submitted, 

Arthur C. Keefer, 
Frederick M. Bradley, 
Attorneys for Appellant. 
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1 ! Filed Mar 28 1947 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 1347 

Edward Dickinson Tayloe, Edgehill Farm, Shadwell, Vir¬ 
ginia, Plaintiff, 

v. 

Hazel Kjaee, 817 - 4th Street, N. E., Washington, D. C., 

King D. Blackwell, individually and as trustee of the Holy 
Church of the Living God, 2110 - 18th Street, N. W., 
Washington, D. C., 

Holy Church of the Living God, 2110 - 18th Street, N. W., 

Washington, D. C., 

Mary Jones, 2425 Eye Street, N. W., Washington, D. C. 

Clara Daniels, 2427 Eye Street, N. W., Washington, D. C., 

Defendants. 

Bill of Complaint to Cancel Tax Deed, Obtain Possession of 
Lots 116 and 117, Square 28, in the District of Colum¬ 
bia, Accounting, Etc. 

Plaintiff states as follows: 

1. The Court has jurisdiction over the subject matter of 
this Civil Action under Secs. 301 and 325, Title 11, of the 
District of Columbia Code (1940 Edition). 

2. That plaintiff is a citizen of the United States, a resi¬ 
dent of the State of Virginia, of full age, and brings this 
suit in his own right. 

3. That the defendant, Hazel Kjaer, is a citizen of the 
United States, a resident of the District of Columbia, resid¬ 
ing at 817 - 4th Street, N. E., Washington, D. C., is of full 
age, and is sued in her own right. 

That the defendant, King D. Blackwell, is a citizen of the 
United States, a resident of the District of Columbia, 
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2 residing at 2110 - 18th Street, N. W., Washington^ 
D. C., is of fnll age, and is sned herein individually 
and as trustee of the Holy Church of the Living God, as 
hereinafter set forth. 

That the defendant, the Holy Church of the Living God, 
is a voluntary association having its principal office at 
2110 - 18th Street, N. W., Washington, D. C., and conducts 
its affairs through King D. Blackwell as trustee, and is sued 
as such association. 

That the defendant, Mary Jones, is a citizen of the United 
States, a resident of the District of Columbia, residing at 
2425 Eye Street, N. W., Washington, D. C., is of full age, 
and is sued in her own right. 

That the defendant, Clara Daniels, is a citizen of the 
United States, a resident of the District of Columbia, resid¬ 
ing at 2427 Eye Street, N. W., Washington, D. C., is of full 
age, and is sued in her own right. 

4. Plaintiff is the sole owner in fee simple of the record 
or proprietary title to the following described improve^, 
real estate located in the District of Columbia, to wit: 

Part of original Lot 4 in Square 28, designated on tl^e 
books of the Assessor for the District of Columbia for 
assessment purposes as Lots 116 and 117 in Square 28, 
improved by premises 2425 and 2427 Eye Street, N. W., 
Washington, D. C., 

and sues the defendants for the purpose of having a tax 
deed removed as a cloud to plaintiff’s fee simple title and 
acquiring possession of said properties. 

5. That plaintiff and those under whom he claims a fee 
simple title to said properties were in the exclusive posses¬ 
sion thereof since, to wit, the 7th day of November, 1870, 
and the title thereto has been deraigned as follows: said 
Original Lot 4 in Square 28 was allotted to Edward T. 
Tayloe, also known as Edward Thornton Tayloe and E. 
Thornton Tayloe, in the partition of certain real estate 
owned by Benjamin Ogle Tayloe at the time of his death* 
and the deed therefor is dated November 7, 1870, recorded 
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in Liber 633, at folio 281 of the records of the Recorder 
of Deeds Office of the District of Columbia. 

3 Edward T. Tayloe, otherwise known as Edward 
Thornton Tayloe and E. Thornton Tayloe, departed 

this life on or abont the 3rd of December, 1881, leaving a 
last will and testament which was duly admitted to probate 
by a Court of competent jurisdiction and an exemplified 
copy thereof is filed in the Office of the Register of Wills 
of the District of Columbia in Will Book 19, at folio 301. 
In and by said will Edward T. Tayloe devised the rest, 
residue and remainder of his estate, including the property 
hereinbefore described, to his children, Mary Lomax Tayloe 
and Edward Dickinson Tayloe, their heirs and assigns. 

Thereafter, on the 22nd day of May, 1883, Original Lot 

4 is Square 28 was subdivided into lots 114 to 121, as is 
shown on the plat recorded in the Surveyor’s Office of the 
District of Columbia in Subdivision Book 16, at folio 150. 

Mary Lomax Tayloe died on the 17th day of June, 1908, 
leaving a last will and testament which is recorded in the 
Office of the Register of Wills of the District of Columbia 
in Will Book 81, at page 567, and therein she devised the 
residue of her estate, including Lots 116 and 117, in Square 
28, unto the plaintiff, Edward Dickinson Tayloe, who since 
that time has been the sole owner in fee simple of said 
property. 

6. That the Commissioners of the District of Columbia 
on November 23,1934, directed the Assessor of the District 
of Columbia to enter upon the regular tax rolls of the Dis¬ 
trict of Columbia as a tax against Lot 117, Square 28, im¬ 
proved by premises 2427 Eye Street, N. W., Washington, 
D. C., the sum of $1.50, which sum the District of Columbia, 
through its municipal officials, claimed to be due by reason 
of the removal of certain tin cans and bottles in the rear of 
said premises. 

7. That thereupon it became and was the duty of the 
municipal authorities of the District of Columbia to enter 
said tax upon the regular tax rolls of the District of Colum- 





bia and upon non-payment of said tax to advertise the same 
for sale in accordance with the statutory law of the District 
of Columbia effective at that time governing the as- 
4 sessment, advertisement and sale of real estate for 
unpaid taxes, all of which said municipal authorities 
failed to do, although they attempted to sell said property 
for non-payment of said tax in the manner hereinafter de¬ 
scribed contrary to the provisions of law regulating and 
governing the sale of property in the District of Columbia 
for non-payment of taxes. 

8. That the Commissioners of the District of Columbia 
on February 1, 1935, directed the Assessor of the District 
of Columbia to enter upon the regular tax rolls of the Dis¬ 
trict of Columbia as a tax against Lot 116, Square 28, the 
sum of $122.50, which sum the District of Columbia^ 
through its municipal officers, claimed to be due by reason 
of the construction of water closet facilities at premises 
2425 Eye Street, N. W., Washington, D. C. 

9. That thereupon it became and was the duty of the* 
municipal authorities of the District of Columbia to enter 
said tax upon the regular tax rolls of the District of Colum¬ 
bia and upon non-payment of said tax to advertise the same 
for sale in accordance with the statutory law of the District 
of Columbia effective at the time governing the assessment^ 
advertisement and sale of real estate for unpaid taxes, all 
of which said municipal authorities failed to do, although 
they attempted to sell said property for non-payment of 
said tax in the manner hereinafter described contrary to 
the provisions of law regulating and governing the sale of 
property in the District of Columbia for non-payment of 
taxes. 

10. That thereafter on, to wit, the 12th day of January, 
1937, the municipal authorities of the District of Columbia 
conducted a sale of sundry properties, including Lots 116 
and 117, in Square 28, alleged to be delinquent and subject 
to public sale for non-payment of taxes assessed for the 
fiscal year 1936, and sold Lot 116 in Square 28 to Harvey 
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L. Cobb for the sum of $2.00 and Lot 117 in Square 28 unto 
the said Harvey L. Cobb for the sum of $123.02, which sale 
plaintiff avers was not in compliance by said municipal au¬ 
thorities with the statutory law of the District of Columbia 
effective at that time governing the assessment, advertise¬ 
ment and sale of real estate for unpaid taxes, and partic¬ 
ularly the provisions requiring notice of sale to be 
5 published in the regular issue of one morning and 
one evening newspaper published in the District of 
Columbia, and for the further reason that said properties 
were not subject to sale for non-payment of taxes assessed 
for the fiscal year 1936, as all taxes assessed for that year 
against said Lots 116 and 117 in Square 28 were fully paid 
by this plaintiff. 

11. That thereafter on, to wit, the 16th day of April, 1940, 
the Commissioners of the District of Columbia attempted 
to convey to Harvey L. Cobb said Lots 116 and 117 in 
Square 28 by deeds signed, sealed, executed, acknowledged 
and recorded in Liber 7495, at folios 173 and 175 of the 
Office of the Recorder of Deeds for the District of Colum¬ 
bia, which deeds were issued as a result of the sale held on 
the 12th day of January, 1937, and referred to in paragraph 
10 hereof. Plaintiff avers that said deeds were not issued 
in compliance with the statutory requirements governing 
the assessment, advertisement and sale of real estate in the 
District of Columbia for non-payment of taxes and, as a 
consequence thereof, said tax deeds are invalid because 
said lots were not sold for non-payment of taxes assessed 
for the fiscal year 1936 and the provisions of law requiring 
notice of sale to be published in the regular issue of one 
morning and one evening newspaper published in the Dis¬ 
trict of Columbia were not complied with by the municipal 
authorities, as the advertisement of sale appeared in only 
one newspaper, and, therefore, said deeds being invalid con¬ 
stitute a cloud on plaintiff’s title to said properties which 
he is entitled to have cancelled and removed therefrom. 
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12. That thereafter on, to wit, the 16th day of September, 
1940, Harvey L. Cobb by an agreement recorded in t^ie 
Office of the Recorder of Deeds of the District of Columbia 
on the 19th day of October, 1940, in Liber 7534, at folio 231, 
agreed to sell his right, title and interest in Lot 116, in 
Square 28, to the defendant Hazel Kjaer upon the teri^s 
and conditions therein set forth; and by agreement dated 
the 16th day of September, 1940, recorded on the 19th day 
of October, 1940, in Liber 7534, at folio 233, of the Records 
of the Office of the Recorder of Deeds of the District of 
Columbia, the said Harvey L. Cobb agreed to sell his right, 
title and interest in and to Lot 117, in Square 28, to the s^id 
Hazel Kjaer upon the terms and conditions therein &et 
forth. 

6 13. That thereafter by deed dated the 9th day of 

February, 1945, recorded in Liber 8136, at folio 216, 
the said Harvey L. Cobb conveyed the right, title and inter¬ 
est he acquired under the aforesaid deeds from the Commis¬ 
sioners of the District of Columbia unto the Holy Chur<!h 
of the Living God, King D. Blackwell, Trustee. 

14. Plaintiff claims that while being possessed of skid 
properties and on, to wit, the 16th day of September, 1^40, 
the defendant King D. Blackwell, who is now in the actual 
possession of said properties through his tenants, unlaw¬ 
fully entered the same and thereupon wrongfully ejected 
the plaintiff and has thenceforth detained and still wrong¬ 
fully detains the same from the plaintiff. 

15. Plaintiff is further informed and believes and, there¬ 
fore, avers that the defendant, King D. Blackwell, has fcol- 
lected the rents, issues and profits from said properties 
since on or about the 16th day of September, 1940, and the 
defendant, Mary Jones, is now in possession of Lot 116 in 
Square 28, improved by premises 2425 Eye Street, N. W., 
Washington, D. C., either as a tenant of the defendant King 
D. Blackwell, individually or as trustee of the Holy Church 
of the Living God; and that the defendant, Clara Daniels, 
is now in possession of Lot 117 in Square 28, improved by 
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premises 2427 Eye Street, N. W., Washington, D. C., either 
as a tenant of the defendant King D. Blackwell, individu¬ 
ally or as trustee of the Holy Church of the Living God. 

16. Plaintiff offers to pay into the Registry of the Court 
for the benefit of the defendant King D. Blackwell, individ¬ 
ually and/or as trustee of the Holy Church of the Living 
God, the sum of $125.02, together with interest thereon at 
six per centum (6%) per annum, together with any and all 
taxes which may have been paid by the defendants, or any 
of them, to the District of Columbia of whatever nature, 
together with such other or different sum as this Court 
may deem proper for the doing of equity by the plaintiff 
or as a condition precedent to the cancellation of said deeds 
dated the 16th day of April, 1940, wherein and whereby 
the Commissioners of the District of Columbia at- 
7 tempted to convey said Lots 116 and 117 in Square 
28 to Harvey L. Cobb. 

Wherefore, the plaintiff demands, 

*1. That a writ of subpoena he issued out of this Court 
directed to the defendants, Hazel Kjaer, King D. Black- 
well, individually and as trustee of the Holy Church of the 
Living God, the Holy Church of the Living God, Mary 
Jones and Clara Daniels, commanding them and each of 
them to appear and answer this complaint. 

2. That the Commissioners’ deeds dated the 16th day of 
April, 1940, conveying Lots 116 and 117, in Square 28, be 
declared invalid and ordered removed as a cloud upon the 
title of this plaintiff to said land. 

3. That a judgment he passed herein awarding posses¬ 
sion of said land to said plaintiff. 

4. That the defendant King D. Blackwell, individually or 
as trustee of the Holy Church of the Living God, be re¬ 
quired to account for all rents, issues and profits which he 
in either capacity has received from said land, and that a 
judgment be entered herein in favor of the plaintiff for the 
amount found due. 
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5. And for such other and further relief as the nature of 
the case may require. 

Edward Dickinson Tayloe 

Arthur C. Keefer 
Vincent A. Sheeny, Jr. 

Frederick M. Bradley 
900 F Street, N. W., 

Washington, D. C., 

Attorneys for Plaintiff. 

8 State of Virginia, County of Albemarle, ss: 

Edward Dickinson Tayloe, being first duly sworn upon 
oath, deposes and says that he has read the foregoing com¬ 
plaint by him subscribed and knows the contents thereof, 
and that he verily believes the facts therein stated to be 
true. 

Edward Dickinson Tayloe 

Subscribed and sworn to before me this 22 day of March, 
A. D. 1947. | 

E. L. Turner 
Notary Public, Va. 

My Commission expires 12/1/47 


9 Filed May 24 1947 

Answer of Hazel Kjaer, King D. Blackwell, Individually and 
as Trustee of Holy Church of the Living God and on 
Behalf of Holy Church of the Living God 

First Defense 

Plaintiff fails to state a cause of action upon which relief 
can be granted. 

Second Defense 

Answering the complaint paragraph by paragraph: 

1. These Defendants admit the allegations of Para¬ 
graph 1. 
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2. These Defendants have no knowledge as to the allega¬ 
tions of Paragraph 2. 

3. These Defendants admit the allegations of Paragraph 3. 

4. These Defendants deny that the Plaintiff is the sole 
owner in fee simple of the record or proprietary title to 
the property described as Lots 116 and 117 in Square 28 in 
the District of Columbia improved by the premises 2425 
and 2427 Eye Street, N. W. but state in fact that these 
properties are owned in fee simple by the Defendant, the 
Holy Church of the Living God through King D. Blackwell, 
as trustee of said church. 

5. These Defendants have no knowledge as to the allega¬ 
tions of Paragraph 5, and to the extent that may be mate¬ 
rial, demand strict proof thereof. 

6. These Defendants admit the allegations of Paragraph 

6 . 

10 7. These Defendants admit the duty of the munici¬ 

pal authorities of the District of Columbia to enter 
the tax referred to upon the regular tax roll and upon non¬ 
payment of said tax to advertise for sale for non-payment 
of tax in accordance with statutory laws in the District of 
Columbia but state that said statutory laws were fully com¬ 
plied with; and deny the remaining allegations of Para¬ 
graph 7. 

8. These Defendants admit the allegations of Para¬ 
graph 8. 

9. These Defendants admit that it was the duty of the 
municipal authorities of the District of Columbia to enter 
the tax referred to upon the regular tax rolls and upon non¬ 
payment of such tax to advertise the property for sale in 
accordance with the statutory laws of the District of Colum¬ 
bia but deny the remaining allegations of Paragraph 9. 

10. These Defendants admit that on January 12,1937 the 
authorities of the District of Columbia conducted a sale of 
sundry properties including Lots 116 and 117 in Square 28 
and sold Lot 116 to Harvey L. Cobb for $2.00 and Lot 117 
to Harvey L. Cobb for $123.02; admit that said properties 
were not subject to sale for nonpayment of real estate taxes 
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accruing and assessed for the fiscal year 1936 and admit thai 
all real estate taxes accruing and assessed for the tax year 
1936 were fully paid by Plaintiff, but deny the remaining 
allegations of Paragraph 10. 

11. These Defendants admit that on April 16, 1940 the 
Commissioners of the District of Columbia conveyed to 
Harvey L. Cobb said Lots 116 and 117 by deeds duly exe| 
cuted and recorded but deny that said deeds were not issuec. 
in compliance with statutory requirements and deny tha; 
said deeds are invalid and deny the remaining allegations 
of Paragraph 11. 

12. These Defendants admit the allegations of Paragraph 

12 . 

13. These Defendants admit the allegations of Paragraph 
13. 

14. These Defendants admit that the Defendant Blackwell 
entered the said premises consisting of Lots 116 and 117 ai 
aforesaid, on or about September 16,1940 and claimed pos¬ 
session of same from Plaintiff, who thereupon gave him pos¬ 
session, but deny the remaining allegations of Paragraph 14). 

15. These Defendants admit the allegations of Par- 
11 agraph 15 but allege that the amounts collected from 
the Defendant Mary Jones and the Defendant Clairf 
Daniels, respectively, by King D. Blackwell as Trustee of 
the Holy Church of the Living God were pursuant to ajji 
understanding of sale by King D. Blackwell as Trustee of 
the Holy Church of the Living God, to the Defendants Mary 
Jones and Clara Daniels of Lots 116 and 117 respectively. 

16. These Defendants neither admit nor deny the state¬ 
ments contained in Paragraph 16 as said statements consist 
merely of an offer by the Plaintiff to pay into the registry 
of the court certain sums but deny that there is any right 
in Plaintiff to pay in such sums and deny there is any right 
in the authorities of the District of Columbia to cancel such 
deeds of April 16, 1940 for the reason that said deeds are 
valid, lawful deeds of conveyance. 
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Third Defense 

As further defense, these Defendants state as follows : 

1. That sale of said Lots 116 and 117 by the authorities of 
the District of Columbia and the advertising relative to such 
sale was conducted lawfully and pursuant to the applicable 
laws of the District of Columbia, and more specifically, by 
virtue of Public Law 762 of the 74th Congress (Volume 49 
Part 1, U. S. Statutes at large, Page 1860—2nd Session), 
which said law provides for the appropriation of expenses 
for the District of Columbia for the fiscal year 1937 and 
which provides as follows: 

“For advertising notices of taxes in arrears July 1,1936, 
as required to be given by the act of February 28, 1898, as 
amended, to be reimbursed by a charge of 50 cents for each 
lot or piece of property advertised, $5,500: 

Provided 

That this appropriation shall not be available for the 
payment of advertising the delinquent tax list for more than 
once a week for two weeks in the regular issue of one morn¬ 
ing or* one evening newspaper published in the District of 
Columbia, notwithstanding the provisions of existing law.” 
•Italics supplied. 

12 2. Said law was approved by the President June 

23,1936 and became and now is the law of the District 
of Columbia. 

3. By virtue of said law, the deed of said property to 
Harvey L. Cobb by the District of Columbia was a good and 
valid deed, there being no irregularity as alleged by Plain¬ 
tiff in Paragraph 10 of the complaint in the sale of said 
property or in the assessment or advertisement of the said 
delinquent taxes and the sale of the property for the non¬ 
payment thereof. 

4. By reason of the facts above alleged, the deeds of Har¬ 
vey L. Cobb to the Defendants King D. Blackwell as Trus¬ 
tee of the Holy Church of the Living God, were good and 
valid deeds conveying complete fee simple title to the above 
described properties, good against all the world, including 
the Plaintiff. 


I 



13 


5. Each and every provision of existing statutory law was 
complied with by the authorities of the District of Columbia 
in the sale of these properties for delinquent taxes. 

Fourth Defense 

For further defense to this action, these Defendants state 
that the Plaintiff herein is guilty of laches and is therefore 
without standing in this court on the suit filed herein. 

Whereas, having fully answered the complaint, these De¬ 
fendants demand that this suit be dismissed as to them with 
costs assessed against the plaintiff. 

Lucten H. Mercier 
James R. Sharp 
N. Meyer Baker 
Attorneys for Defendants. 

By James R. Sharp 


13 Filed May 24 1947 

Answer of Mary Jones and Clara Daniels 

First Defense 

Plaintiff fails to state a course of action upon which Re¬ 
lief can be granted. 

Second Defense 

1. These Defendants admit the allegations of Para¬ 
graph 1. 

2. These Defendants have no knowledge as to the allega¬ 
tions of Paragraph 2. 

3. These Defendants admit the allegations of Paragraph 
3 insofar as they relate to these Defendants but have no 
knowledge as to the balance of allegations of said Para¬ 
graph 3. 

4. These Defendants deny that the Plaintiff is the sole 
owner in fee simple of the record or proprietary title to 
Lots 116 and 117 and state they are informed and belitve 
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that King D. Blackwell as Trustee of the Holy Church of 
the Living God is the owner in fee simple of said Lots 116 
and 117. 

5. These Defendants have no knowledge as to the allega¬ 
tions of Paragraph 5. 

6. These Defendants admits the allegations of Para¬ 
graph 6. 

7. These Defendants admit the duty of the municipal au¬ 
thorities of the District of Columbia to enter the tax re¬ 
ferred to upon the regular tax roll and upon nonpayment of 

said tax to advertise for sale for nonpayment of tax 
14 in accordance with statutory laws in the District of 
Columbia but state that said statutory laws were 
fully complied with; and deny the remaining allegations of 
Paragraph 7. 

8. These Defendants have no knowledge as to the allega¬ 
tions of Paragraph 8. 

9. These Defendants admit that it was the duty of the 
municipal authorities of the District of Columbia to enter 
the tax referred to upon the regular tax rolls and upon non¬ 
payment of such tax to advertise the property for sale in 
accordance with the statutory laws of the District of Co¬ 
lumbia but deny the remaining allegations of Paragraph 9. 

10. These Defendants admit that the authorities of the 
District of Columbia sold said Lots 116 and 117 on January 
12,1937 to Harvey L. Cobb for the sum of $2.00 for Lot 11*6 
and $123.02 for Lot 117 but deny that said sale was not in 
compliance with the laws of the District of Columbia cover¬ 
ing the assessment, advertisement and sale of real estate 
for unpaid taxes and deny that said lots were sold for non¬ 
payment of taxes accruing and assessed for the year 1936. 

11. These Defendants admit that on April 16, 1940 the 
Commissioners of the District of Columbia conveyed to 
Harvey L. Cobb said Lots 116 and 117 by deeds duly exe¬ 
cuted and recorded but deny that said deeds were not is¬ 
sued in compliance with statutory requirements and deny 
that said deeds are invalid and deny the remaining allega¬ 
tions of Paragraph 11. 




12. These Defendants admit the allegations of Paragraph 


13. These Defendants admit the allegations of Paragra 


14. These Defendants have no knowledge as to the allega¬ 
tions in Paragraph 14. 

15. As to the allegations of Paragraph 15, the Defendant 
Mary Jones states that she has made monthly payments 
from time to time since the Fall of 1940 to King D. Black- 
well as Trustee of the Holy Church of the Living God pur¬ 
suant to an informal contract between said Defendant and 
said Blackwell as such Trustee, under the terms of whicn 
said Defendant shall be entitled to have said Lot 116 con¬ 
veyed to her as Trustee of Holy Church of the Living God 
upon payment by her of a total sum aggregating $2,500. 

15. As to the allegations of Paragraph 15, the Defendant 
Clara Daniels states that she has made monthly payments 
from time to time since the Fall of 1940 to King D. Black- 
well as Trustee of the Holy Church of the Living God pur¬ 
suant to an informal contract between said Defendant and 
said Blackwell as such Trustee, under the terms of which 
said Defendant shall be entitled to have said Lot 117 con¬ 
veyed to her as Trustee of Holy Church of the Living God 
upon payment by her of a total sum aggregating $2,500. . 

16. These Defendants neither admit nor deny the state¬ 
ments contained in Paragraph 16 as said statements con¬ 
sist merely of an offer by the Plaintiff to pay into the regis¬ 
try of the court certain sums but deny that there is anv 
right in Plaintiff to pay in such sums and deny there is any 
right in the authorities of the District of Columbia to can¬ 
cel such deeds of April 16, 1940 for the reason that saill 
deeds are valid, lawful deeds of conveyance. 

Third Defense 

As further defense, these Defendants state as follows: 

1. That sale of said Lots 116 and 117 by the authorities 
of the District of Columbia and the advertising relative to 
such sale was conducted lawfully and pursuant to the ap- 
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plicable laws of the District of Colnmbia, and more specifi¬ 
cally, by virtue of Pubic Law 762 of the 74th Congress (Vol¬ 
ume 49 Part 1, U. S. Statutes at Large, Page 1860—2nd 
Session), which said law provides for the appropriation of 
expenses for the District of Columbia for the fiscal year 
1937 and which provides as follows: 

“For advertising notices of taxes in arrears July 1,1936, 
as required to be given by the act of February 28, 1898, as 
amended, to be reimbursed by a charge of 50 cents for each 
lot or piece of property advertised, $5,500: 

Provided 

That this appropriation shall not be available for the pay¬ 
ment of advertising the delinquent tax list for more than 
once a week for two weeks in the regular issue of one morn¬ 
ing or* one evening newspaper published in the District of 
Columbia, notwithstanding the provisions of existing law.” 

•Italics supplied. 

16 2. Said law was approved by the President June 23, 

1936 and became and is now the law of the District of 
Columbia. 

3. By virtue of said law, the deed of said property to Har¬ 
vey L. Cobb by the District of Columbia was a good and 
valid deed, there being no irregularity as alleged by Plain¬ 
tiff in Paragraph 10 of the complaint in the sale of said 
property or in the assessment or advertisement of the said 
delinquent taxes and the sale of the property for the non¬ 
payment thereof. 

4. By reason of the facts above alleged, the deeds of Har¬ 
vey L. Cobb to the Defendants King D. Blackwell as Trus¬ 
tee of the Holy Church of the Living God, were good and 
valid deeds conveying complete fee simple title to the above 
described properties, good against all the world, including 
the Plaintiff. 

5. Each and every provision of existing statutory law was 
complied with by the authorities of the District of Colum¬ 
bia in the sale of these properties for delinquent taxes. 
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Fourth Defense 

i 

For further defense to this action, these Defendants state 
that the Plaintiff herein is guilty of laches and is therefore 
without standing in this court on the suit filed herein. 

Whereas, having fully answered the complaint, these De^ 
fendants demand that this suit be dismissed as to them with 
costs assessed against the Plaintiff. 

Ltjcien H. Mercier 
James R. Sharp 
N. Meyer Baker 
Attorneys for Defendants. 

By James R. Sharp 

17 Filed May 24 1947 

Motion for Summary Judgment 

Now come the defendants, Hazel Kjaer, King D. Black- 
well, individually and as Trustee of Holy Church of the 
Living God, and the defendants Holy Church of Living 
God, Mary Jones and Clara Daniels, by their counsel, and 
move the Court to enter judgment for defendants and disi 
miss plaintiff’s complaint, all in accordance with Rule 56 o^ 
the Federal Rules of Civil Procedure. 

Luceen H. Mercier, 

James R. Sharp, and 
N. Meyer Baker, 

Attorneys for Defendants 
402 Metropolitan Bank Building 
Washington 5, D. C. 

By: James R. Sharp. 

. 
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18 Filed Jun 18 1947 
Motion for Summary Judgment 

Comes now the plaintiff herein and moves the Court for 
summary judgment against the defendants. 

Arthur C. Keefer, 

Vincent A. Sheehy, Jr., 

1 ' 900 F Street, N. W., 

Frederick M. Bradley, 

Colorado Building, 

Attorneys for Plaintiff. 

By Arthur C. Keefer 

19 Filed Jul 11 1947 

Stipulation by Counsel for Plaintiff and Defendants 

Counsel for Plaintiff stipulates with counsel for the De¬ 
fendants as follows: 

1. The delinquent tax list for the year 1936 was published 
in the Washington Times on December 9, 1936, and again 
December 16,1936, each publication being identical with the 
other, and being as per photostatic copy thereof attached 
hereto as Exhibit 1, the same having been taken from the 
Washington Times for December 9, 1936. 

2. Notice of the fact that the delinquent tax list had been 
published in the Washington Times, as aforesaid, was pub¬ 
lished in the Evening Star of Washington, D. C., on Decem¬ 
ber 23,1936, and again on December 24,1936, and an identi¬ 
cal notice was published in the Washington Herald on De¬ 
cember 29, 1936, and again on December 30, 1936; each of 
said publications of notice being identical with each other 
and each being as per Exhibit 2 attached hereto, which is a 
photostatic copy of the publication of the notice as afore¬ 
said, which appeared in the Washington Star under date of 
December 23,1936. 

3. It is stipulated and agreed that the delinquent tax list 
was thus published for the year 1936 once a week for each 




of two successive weeks in only one newspaper, namely, the 
Washington Times. 

4. It is stipulated and agreed that commencing in 1935, 
and consistently through 1946, which is the latest year in 
which delinquent tax notices have been published to date, 
the Commissioners of the District of Columbia have each 
such year published the delinquent tax list once a week in 
each of two successive weeks in only one newspaper. 
20 5. The basic statute relating to the publication of 

the delinquent tax list is the Act of February 28, 
1898, 30 Stat. 250, Ch. 32, Paragraph 1, as amended July 1, 
1902, 32 Stat. 632, ch. 1358, Paragraph 1; July 3, 1926, 44 


Stat. 834, ch. 759, Paragraph 9; Mar. 2,1927, 44 Stat. 1303, 
ch. 271; May 21, 1928, 45 Stat. 650, ch. 659; Feb. 25, 1929, 
45 Stat. 1268, ch. 314. 

It is agreed that immediately prior to the date of the) 
enactment of the District of Columbia Appropriation Act 
for 1935, the above cited Statute, as amended, provided as 
follows: 

“The assessor of the District of Columbia shall prepar^ 
a list of all taxes on real property in said District subject 
to taxation on which said taxes are levied and in arrears 
on the first day of July of each year hereafter; and th^ 
Commissioners of said District shall fix date of sale. The 
notice of sale and the delinquent tax list shall be advertise^ 
once a week for two weeks in the regular issue of one monif 
ing and one evening newspaper published in the District of 
Columbia; and notice shall be given, by advertising twice a 
week for two successive weeks in the regular issue of tw<b 
daily newspapers published in the District of Columbia, thaf 
such delinquent tax list has been published in two daily 
newspapers, giving the name of each and the dates and the 
issues containing said list, and such notice shall be published 
in the two weeks immediately following the week in which 
the delinquent tax list shall have been published: Provided 
further, That competitive proposals shall be invited by the 
Commissioners from the several newspapers published in 
the District of Columbia for publishing the said delinquent 
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tax list. If the taxes due, together with the penalties and 
costs that may have accrued thereon, shall not be paid prior 
to the day fixed for sale, the property will be sold, under the 
direction of the Commissioners of the District of Columbia, 
at public auction at the office of the said collector of taxes, 
commencing at least three weeks after the first publication 
of said notice and continuing on each following day, Sun¬ 
days and legal holidays excepted, until all said delinquent 
property is sold; a description sufficient to identify the 
property shall be considered a proper description.” 

6. The District of Columbia Appropriation Act for the 
fiscal year 1935, 49 Stat. 346, Ch. 241, page 346 (approved 
June 14,1945) provided as follows: 

“For advertising notice of taxes in arrears July 1, 1935, 
as required to be given by the Act of Feb. 28, 1898, as 
amended, to be reimbursed by a charge of 50 cents for each 
lot or piece of property advertised $8,000.00: Provided, 
that this appropriation shall not be available for the pay¬ 
ment of advertising the delinquent tax list for more than 
once a week for two weeks in the regular issue of one morn¬ 
ing or one evening newspaper published in the District of 
Columbia, notwithstanding the provisions of existing law.” 

7. It is agreed that the same language as quoted above 
from the 1935 Appropriation Act is contained in subsequent 
Appropriation Acts for the District of Columbia for the 

years 1935 to 1946, inclusive, with the exception that 
21 commencing with the 1944 Act the law provides that 
the amount appropriated is to be reimbursed by the 
charge of 75 cents for each lot or piece of property adver¬ 
tised in lieu of the 50 cents for each provided theretofore. 

8. It is agreed that the principal question involved in 
this litigation is as to whether the provisions quoted above 
of the District of Columbia Appropriation Act of 1935 (and, 
similarly, of the District of Columbia Appropriation Act 
of 1936) had the effect of amending the Act of February 
28, 1898, as amended, as cited above, in order to require 
publication of the delinquent tax list in only one morning 
or one evening newspaper instead of one morning and one 
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evening newspaper. In this connection it is agreed that 
the following excerpts of the Congressional Reports and 
Hearings are all that appear in such Reports and Hearings 
for the years 1935 through 1946, relative to the provisions 
of the various annual appropriations for advertising taxes 
in arrears. 

A. District of Columbia Appropriation Act of 1935. 

Hearings of Subcommittee of the House of Appropria¬ 
tion Committee, 73rd Congress, 2nd Session, excerpt of 
Page 251-53: I 

“ Advertising Notice of Taxes in Arrears 


Deficiency Indicated for Fiscal Year 1934 

“Mr. Cannon. Your next item is for advertising notice 
of taxes in arrears, July 1, 1934, $8,000, the same amount 
as the current appropriation. 

“You indicate a deficiency of $7,895. How do you account 
for that? 

“Mr. Donovan. We will have a deficiency in 1934 of some 
$7,000, as I recall it. 

‘“Mr. Cannon. What is the occasion of that? 

“Mr. Donovan. It is due to this fact: Last year, 1933, 
for instance, the delinquent tax list—and this is for print¬ 
ing the delinquent tax list in the newspapers, one morning 
and one afternoon paper, the cost was 13 cents per line foi[ 
the Washington Times and the Washington Herald. That 
cost of 13 cents covered the two publications, morning and 
afternoon. This year, the lowest bid we received was l4 
cents a line from the Washington Times as the afternoon 
paper and 11 cents a line from the Washington Post as th^? 
morning paper. 

“In other words, our lowest bid this year for publishing 
the delinquent tax list is 25 cents a line as compared with 
13 cents a line usbmitted last year by the Times and the 
Herald. 

“Mr. Cannon. Is that due to the new newspaper code? 

‘ ‘ Mr. Donovan. No; I would not say that it was. 
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“Mr. Cannon. What do you think is the explanation 
of it? 

22 “Mr. Donovan. It is due to the combination bid 
submitted last year. The Times and the Herald are 
both Hearst newspapers, as I understand it, and they sub- . 
mitted a combination bid for one price, 13 cents a line. This 
year they did not submit a low combination bid as last 
year. 

“Mr. Cannon. Why not? 

“Mr. Donovan. That I do not know. They submitted 
two separate bids; that is, there were two separate bids sub¬ 
mitted—that is, the Times and the Herald did not submit a 
combination bid. Both the Times and the Herald may have 
submitted individual bids, I do not know. 

“Mr. Cannon. The Times did not submit a bid? 

“Mr. Donovan. The Times did submit a bid of 14 cents. 
The Herald may have submitted an individual bid. 

“Mr. Cannon. Whereas in the previous year they gave 
you 2 publications for 13 cents, now 1 publication asks for 
14 cents? 

“Mr. Donovan. That is correct. The next lowest bid 
for the morning paper was the Washington Post, at 11 
cents. So therefore we are paying 25 cents a line this year 
for what we paid 13 cents last year. 

“Mr. Cannon. Why not publish it in the morning paper 
alone? WTiat is the law on that? 

“Mr. Donovan. The law requires the delinquent-tax list 
shall be published in 1 morning and 1 afternoon paper once 
a week for 2 weeks. 

“Mr. Cannon. WTay would not one publication either in 
the morning or the evening paper be sufficient, depending 
on which made the best bid? 

“Mr. Donovan. That probably might be sufficient. Of 
course, there are a great many people who do not read a 
morning paper, who read the afternoon paper, and vice 
versa. 

“Mr. Cannon. Anyone who was interested could secure a 
copy of the paper containing the delinquent-tax list 
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“Mr. Donovan. Yes. To do that, however, yon wonld 
have to have language in here amending the present law. 
But there will be a deficiency of $7,000 in this item for this 
fiscal year. 

“Last year—1933—the cost of printing the delinquent- 
tax list was $7,810; in 1932 it was $7,280; in 1931, $8,989; 
and in 1934, the year we are now discussing, the cost was 
$15,895. You can see there is quite a difference, an increase 
of 100 percent. 

“Mr. Cannon. Will you give me those figures again? 

“Mr. Donovan. For 1931 the cost was $8,989. That 
23 was printed in both morning and afternoon papers. 

In 1932 it was $7,280 and in 1933, $7,810. 

“Mr. Cannon. It went up a little bit? 

“Mr. Donovan. Yes. That may be due to the number 
of lines. In 1934 the cost was $15,895. 

“If you amend the law requiring the publication of this— 

“Mr. Cannon. Was that actually paid? 

“Mr. Donovan. No; that is the audited bill. We have 
paid only $8,000, the amount of the appropriation. We 
shall have to ask Congress for a deficiency appropriation 
of $7,895. 

“Mr. Cannon. What was the situation at the time this 
bill was passed? 

“Mr. Donovan. At the time this bill was passed, and at 
the time the Budget was submitted to Congress, this publi¬ 
cation had not taken place. It did not take place until De¬ 
cember. The bill was not rendered until some time irj 
January. In the meantime the Budget had been submitted 
to Congress. 

“Mr. Cannon. All we would have to do is to change ond 
word. Instead of saying ‘morning and afternoon papers] 
we would say ‘morning or afternoon papers’? 

“Mr. Donovan. Yes. 

“Mr. Cannon. There is no excuse for doubling the cost 
in that way. 

“Mr. Donovan. Twice a week in a morning or—now it 
says ‘morning and.’ 
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“Mr. Cannon. And anyone who is interested can easily 
get the information he desires. 

“Mr. Donovan. That would bring the cost down to what 
we have been paying in the past few years.” 

House Report, No. 1195, 73rd Congress, 2nd Session, cov¬ 
ering District of Columbia Appropriations Bill, fiscal year 
1935, excerpt of page 8: 

“In recommending the estimate of $8,000 for advertising 
notice of taxes in arrears the committee has inserted a pro¬ 
viso to the effect that the delinquent-tax list shall be pub¬ 
lished in one morning or one evening paper once a week for 
two weeks in lieu of the printing of this list once a week for 
two weeks in morning and evening papers as now required 
by existing law. This provision will save approximately 
$8,000 during the fiscal year 1935.” 

24 House Report, No. 1195, 73rd Congress, 2nd Ses¬ 
sion, covering District of Columbia Appropriation 
Bill, fiscal year 1935, excerpt of page 18-19: 

“In compliance with paragraph 2 (a), rule XIII, there is 
submitted the following statement indicating specific amend¬ 
ments of statutes: 

• •••*••••* 

“Existing Law 

“the notice of sale and the delinquent tax list shall be adver¬ 
tised once a week for two weeks in the regular issue of one 
morning and one evening newspaper published in the Dis¬ 
trict of Columbia; (Title 20, section 791, page 255, Code of 
the District of Columbia.) 

“Proposed 

“on page 14: Provided, that this Appropriation shall not 
be available for the payment of advertising the delinquent 
tax list for more than once a week for two weeks in the 
regular issue of one morning or one evening newspaper 
published in the District of Columbia, notwithstanding the 
provisions of the existing law. ’ 9 
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B. District of Columbia Appropriation Act of 1936. 

Hearings of the Subcommittee of House Appropriation 
Committee, 74th Congress, 1st Session, excerpt of Volume 
2, page 329: 

“Advertising Notice of Taxes in Arrears 

“Mr. Cannon. We have an appropriation providing for 
advertising of delinquent taxes calling for $8,000. 

“Mr. Donovan. The Commissioners of the District of 
Columbia are required annually to advertise all taxes in 
arrears. This requirements is fulfilled by publishing in two 
daily newspapers in Washington the names of delinquent 
property owners, together with amount of taxes in arrears 
in each case. The cost of printing the delinquent tax list in 
the newspapers in the last several years, together with the 
receipts, are shown below: 


Year 

Receipts 

Costs of Publication 

1927 

$10,406.30 

$7,585.44 

Pamphlet 

1928 

9,144.90 

10,308.10 

Newspaper 

1929 

9,267.70 

9,903.80 

do 

1930 

10,995.50 

9,772.22 

do 

1931 

8,474.90 

8,989.00 

do 

1932 

7,031.00 

7,280.28 

do 

1933 

6,897.50 

7,810.27 

do 

1934 

8,675.50 

15,895.14 

do 

* 

• * • 

• • • 

• • 4 


“The deficiency act, fiscal year 1934, carried an appro j 
priation of $7,895.14 to provide for the additional cost of 
printing the tax arrears list last year. However, there was 
added to this item in the 1935 appropriations act a 
25 proviso limiting expenditures under this appropriai 
tion to advertising for not more than once a week fof 
two weeks in one morning or one evening newspaper, ancf 
it is believed the amount of $8,000.00 will accordingly bi 
sufficient for 1936.” 





26 


C. District of Columbia Appropriation Act of 1937. 

Hearings of House Subcommittee of House Appropria¬ 
tion Committee, 74th Congress, 2nd Session, excerpt of 
Volume 3, page 191: 

“ Advertising Notice of Taxes in Arrears 

“Mr. Blanten. The next item is for advertising notice 
of taxes in arrears, July 1,1936, the request for the coming 
fiscal year being $7,000 as against an appropriation for the 
current year of $8,000, which is a reduction of $1,000. 

“Mr. Donovan. Mr. Chairman, I want to say that the 
last advertisement in the newspaper was only $5,399.16 and 
it would appear therefore, that for 1936 we might get along 
with $6,000 as an outside figure. At the time we submitted 
this estimate we did not have the bill from the newspapers 
for advertising the delinquent tax list, because that list was 
not published until December last. 

“Mr. Blanten. So we have found $1,000 there, have we 
not. 

“Mr. Donovan. Yes sir.” 

D. District of Columbia Appropriation Act of 1938. 

Hearings of Subcommittee of House Appropriation Com¬ 
mittee, 75th Congress, 1st Session, excerpt of Volume 2: 

“Advertising Notice of Taxes in Arrears” 

“Mr. Collins: The next item is for advertising notice of 
taxes in arrears July 1,1937, as required to be given by the 
Act of February 28,1898, as amended, to be reimbursed by 
a charge of 50 cents for each lot or piece of property adver¬ 
tised, $5,500 was appropriated for this purpose for 1937, 
and for 1938 a like amount has been requested. That amount 
will be ample, will it not. 

E. District of Columbia Appropriation Acts of 1939 and 
1940. 

It is agreed that nothing pertinent appears in the Re¬ 
ports or Hearings relating to the District of Columbia Ap¬ 
propriation Acts of 1939 and 1940. 



27 


F. District of Columbia Appropriation Act of 1941. 

Hearings of Subcommittee of House Appropriation Com¬ 
mittee, 76th Congress, 2nd Session: 

26 “Mr. Donovan. The Commissioners of the Dis¬ 
trict of Columbia are required annually to advertise 
all taxes in arrears. This requirement is fulfilled by pub¬ 
lishing in the regular issue of one morning or one evening 
newspaper once a week for two weeks the names of delin¬ 
quent property owners, together with the amount of taxes 
in arrears in each case.” 

G. District of Columbia Appropriation Act of 1942. 

Hearings of Subcommittee of House Appropriation Com¬ 
mittee, 77th Congress, 1st Session, Volume 2, 1942, page 
191: 

“Mr. Mahon. For ‘advertising delinquent taxes’ I notice 
you are asking a little less than you had for 1941. 

“Justification of Taxes 

“Mr. Pilkerton. Yes. The following statement is sub¬ 
mitted for the record. 

“Advertising Delinquent Taxes 


“Regular appropriation, 1941 Act $3,000.00 

Supplemental appropriation for 1941 - 

Total appropriation for 1941 $3,000.00 

“Deduct nonrecurring and other items not re¬ 
quired in 1942 - 

Base for 1942 $3,000.00 

Decrease recommended for 1942 500.00 


Total estimate of appropriation for 1942 $2,500.00 


“The Commissioners of the District of Columbia are 
required annually to advertise all taxes in arrears. This 
requirement is fulfilled by publishing in the regular issue 
of one morning and one evening newspaper once a week for 
two weeks the names of delinquent property owners, to¬ 
gether with the amount of taxes in each case. 


■ 
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“The cost of printing the delinquent tax list in the news¬ 
papers in the last several years, together with the receipts 
from the charge of 50 cents for each lot or piece of prop¬ 
erty advertised, are as follows: 


Fiscal Year 

1936 

1937 

1938 

1939 

1940 


Receipts 

$10,977.00 

8,797.75 

8,487.80 

7,619.44 

7,257.15 


Cost of Publication 
$5,399.16 
4,969.53 
4,337.39 
2,753.32 
2,468.88” 


1 H. It is agreed that nothing appears in the Reports or 
Hearings of the Appropriation Acts for the years 1943 
through 1946, which is pertinent here. 

27 It is further stipulated and agreed that the Act of 
February 28,1898, (30 Stat. 250) Chapter 32, was en¬ 
titled “An Act in Relation to Taxes and Tax Sales in the 
District of Columbia”; and that when first enacted it pro¬ 
vided that the Commissioners of the District of Columbia 
should fix the date of the tax sale and publish the tax list 
with notice of sale in a pamphlet of which not less than 2,000 
copies should be printed for distribution to tax payers ap¬ 
plying therefor; and the Act originally provided that the 
Commissioners should give notice of the publication of said 
pamphlets by advertising twice a week for three successive 
weeks in the regular issue and two or more daily news¬ 
papers published in the District, said published notices to 
include statement that a copy of said pamphlet would he 
delivered to any tax payer applying therefor, and that if 
taxes were not paid prior to the date fixed for sale, the 
property would he sold. 

This act was amended by Chapter 1358, approved July 
1,1902, 32 Stat. 632, which was an act entitled “An Act to 


Amend An Act Entitled ‘An Act in Relation to Taxes and 
Tax Sales in the District of Columbia , 9 ” approved Feb¬ 
ruary 28, 1898. The amendment made certain changes in 
the basic act and in particular provided that the delinquent 
tax list with notice of sale should be published in three 
newspapers. 




No further amendments to the basic act or the amend¬ 
ment thereto appear to have been made until 1926 when 
Congress, by Chapter 759, 44 Stat. at Large, 834 (approve d 
July 3, 1926) amended Sec. 9 relating to the notice to be 
given. Thereafter, by Chapter 271, 44 Stat. at Large, 1303 
(approved March 2, 1927) Congress in the Appropriation 
Act for the District of Columbia provided: 

“For advertising notice of taxes in arrears July 1, 1927, 
as required to be given by the Act of Feb. 28, 1898, as 
amended, to be reimbursed by a charge of 50 cents for each 
lot or piece of property advertised, $6,000.00: Provided, 
That the printing of tax sale pamphlets shall be discon¬ 
tinued and in lieu thereof notice of sale and the delinquent 
tax list shall hereafter be advertised once a week for two 
weeks in the regular issue of one morning and one evening 
newspaper published in the District of Columbia # 

Thereafter, by Chapter 659 (approved May 21, 1928), 45 
Stat. 650, Congress in the District of Columbia Appropria¬ 
tion Act for the fiscal year 1928 provided: 

“For advertising notice of taxes in arrears July 1, 1928, 
as required to be given by the Act of Feb. 28, 1898, £s 
amended, to be reimbursed by a charge of 50 cents for each 
lot or piece of property advertised $6,000.00: Provided, that 
the printing of tax sale pamphlets shall be discontinued 
and in lieu thereof the notice of sale and the delinquent 
tax list shall hereafter be advertised once a week for two 
weeks in the regular issue of one morning and one evening 
newspaper published in the District of Columbia; and njo- 
tice shall be given, by advertising twice a week for two 
successive weeks in the regular issue of two daily news¬ 
papers published in the District of Columbia that such d e¬ 
linquent tax list has been published in two daily newspapers 
giving the name of each and the dates and the issues 
28 containing such list and such notice shall be published 
in the two weeks immediately following the week in 
which the delinquent tax list shall have been published.” 
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The provisions of Chap. 659 (45 Stat. 650), quoted above, 
were carried into the Act of Congress, Chap. 314, approved 
February 25, 1929, (45 Stat. 1268), and Congress made no 
further amendments relating to tax sales in the District of 
Columbia until 1935, when it enacted 49 Stat. 346, as set 
forth in paragraph 6 above. 

Arthur C. Keefer, 

of Counsel for Plaintiff. 

, James R. Sharp, 

of Counsel for Defendants. 

• ••••••••• 

Excerpts from Exhibit 1 

DISTRICT OF COLUMBIA 
REAL ESTATE TAX SALE 
OFFICE OF THE COMMISSIONERS 
DISTRICT OF COLUMBIA 

Washington, December 9, 1936. 

In accordance with provisions of the Act of Congress 
approved July 1, 1902, to amend an Act entitled “An Act 
in Relation to Taxes and Tax Sale in the District of Co¬ 
lumbia,’ ’ approved February 28, 1898, and July 3, 1926, 
and as amended March 2, 1927, notice is hereby given that 
commencing on Tuesday, the 12th day of January, 1937, 
and continuing on each following day between the hours of 
ten o’clock in the forenoon and four o’clock in the after¬ 
noon, Sundays and legal holidays excepted, until all the 
property hereinafter designated shall be sold, we shall in 
the office of the Collector of Taxes of the District of Co¬ 
lumbia, sell at public auction to the highest bidder or bid¬ 
ders, the real estate described in the subjoining list of 
taxes and assessed in the names therein appearing for de¬ 
fault in the payment of taxes levied thereon and in arrears 
on the first day of July, 1936, also for all assessments sub- 
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ject to sale and interest in penalties thereon to said 12tp 
day of Jannary, 1937. 

Melvin C. Hazen 
George E. Allen 
Daniel I. Sultan 

Commissioners of the District of Columbi p. 

Attest: G. M. Thornett, 

Actg. Secretary. 

Times—12-9-36 

Square 28 

Tayloe, Edward Dickerson, et al, lot 116 & imps., $123.0^; 
lot 117 & imps., $2. 


Exhibit 2 


30 The Evening Star, Washington, D. C., Wednesday, 

December 23, 1936. 

official notices. 

office of the commissioners of THE DISTBICT OF COLUMBIA, 
December 7, 1936. Notice is hereby given that in accord¬ 
ance with the act of Congress approved March 2, 1927, 
there has been printed in the regular issues of the Wash¬ 
ington Times on December 9th and 16th, 1936, a delinquent 
tax list containing a list of taxes in arrears on real prop¬ 
erty in the District of Columbia on July 1, 1936, including 
special assessments overdue, and if these taxes and assess¬ 
ments overdue with penalties and costs are not paid prijjr 
to January 12, 1937, the date fixed for sale, the property 
involved will be sold at auction at the office of the Collectbr 
of Taxes, D. C., commencing January 12, 1937, and con¬ 
tinuing each day, Sunday and legal holidays excepted, until 
all such delinquent property is sold. Melvin C. Haz^n, 
George E. Allen, Dan I. Sultan, Commissioners of tpe 
District of Columbia. de23,24,29,30 

• • • • • • • • • I • 
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31 Filed Jul 11 1947 

Order Granting Summary Judgment for Defendants 

Motions for Summary Judgment, having regularly been 
filed in the above entitled action by both plaintiff and all 
defendants, said Motions being on the ground that there is 
no genuine issue as to any material fact, and each party 
claiming to be entitled to a judgment as a matter of law; 

On reading the Complaint, the Answer, Motions, Stipu¬ 
lation of Counsel, and the points and authorities in support 
thereof, and after hearing oral argument by Arthur C. 
Keefer, Esq., of counsel for plaintiff, and James R. Sharp, 
Esq., of counsel for all defendants, and due deliberation 
having been had, it is by the Court this 11th day of July, 
1947, 

Adjudged and ordered, that the Motion for Summary 
Judgment filed herein by the plaintiff, Edward Dickinson 
Tavloe, be and the same hereby is denied, and it is 
Further adjudged and ordered, that the Motion for Sum¬ 
mary Judgment filed herein by the defendants, Hazel 
Kjaer, King D. Blackwell, individually, and as Trustee of 
the Holy Church of the Living God, and by the defendants 
Holy Church of the Living God and Mary Jones and Clara 
Daniels, be and the same hereby is granted, with costs of 
this action to be taxed against the plaintiff. 

James M. Proctor 
Justice 

No objection as to form: 

Arthur C. Keefer 

of Counsel for Plaintiff 






REPLY BRIEF FOR APPELLANT 


IN THE 

United States Court of Appeals 

for the District of Columbia Circuit. 


No. 9684 




EDWARD DICKINSON TAYLOE, Appellant, 

V. 

HAZEL KJAER, ET AL., Appellees . 


Appeal from the District Court of the United States for the 

District of Columbia. 


A PTTTTTT? P T<T VrVTTP 

\!nited States Court of Appeals Washington Loan and Trust Bldg. 

tor the District el Columbia 

Frederick M. Bradley, 

Colorado Building, 

Washington, D. C., 

Attorneys for Appellant. 


Circuit 

FiL£3 SEP 2 S 194 



Puss or Bysox S. Adams. Wasxixctox. D. C. 










SUBJECT INDEX. 


Doctrine of laches not applicable. 

Sale was not made in manner prescribed by statute 



TABLE OF CASES. 

Reynolds v. Needle, 77 App. D. C. 53,132 Fed. (2d) 161 

Sis v. Boarman, 11 App. D. C. 116, 122.... 

Miller v. Emig Properties Corporation, 77 App. D. C. 
212, 134 Fed. (2d) 43. 

STATUTES. 

Act of April 14, 1906, Cb. 1626 (34 Stat. 114). 

D. C. Code, 1929, Title 25, Sec. 307 . 

D. C. Code, 1940, Title 16, Sec. 501, 503 . 

D. C. Code, 1940, Title 12, Sec. 201. 


COURT RULES. 

Rule 18(a) Federal Rules of Civil Procedure 


CO CO 03 CO 













IN THE 


United States Court of Appeals 

foe the District of Columbia Circuit. 


No. 9684. 


EDWARD DICKINSON TAYLOE, Appellant, 

v. 

HAZEL KJAER, ET AL., Appellees. 


Appeal from the District Court of the United States for tin 

District of Columbia. 


REPLY BRIEF FOR APPELLANT. 


L 

DOCTRINE OF LACHES NOT APPLICABLE. 

The complaint sets forth two claims or causes of action, 
i.e., (1) cancellation and removal of the tax deeds as clouds 
upon title, and (2) ejectment, as expressly authorized and 



2 


permitted by Rule 18 (a) of the Federal Rules of Civil Pro¬ 
cedure, which provides: 

“(a) The plaintiff in his complaint * • • may join 
as independent or as alternate claims as many claims 
as he may have against an opposing party.” 

The complaint names as parties defendant the occupants 
of the property and those who claim to be the owners 
thereof under the tax deeds. Paragraph 14 of the com¬ 
plaint (App. 7) contains all of the allegations required in 
an action of ejectment (Title 16, Sections 501, 503, D. C. 
Code, 1940). 

1 An action for the recovery of lands in the District of 
Columbia may be brought within fifteen (15) years from 
the time the right to maintain such action shall have ac¬ 
crued. D. C. Code, 1940, Title 12, Section 201. The com¬ 
plaint states that the plaintiff was ejected on September 16, 
1940, and the action was filed March 28, 1947. Thus, the 
action was brought well within the time allowed by statute. 
See Reynolds v. Needle, 77 App. D. C. 53,132 Fed. (2d) 161. 

It is well settled that a defendant may not avail himself 
of the defense of laches in an action actually brought within 
the time provided by the statute. As this court said in 
Sis v. Boarmcm, 11 App. D. C. 116,122: 

“There is no room here for the application of the 
doctrine of laches. It would be absurd to hold that, if 
a person has a term of twenty years under the statute 
within which to bring his action, he is to be regarded 
as guilty of laches, unless he brings it within some 
shorter period.” 

n. 

SALE WAS NOT MADE IN MANNER PRESCRIBED 

BY STATUTE. 

Appellees contend that prior to 1938 there was no law 
which required the commissioners to sell property for a de¬ 
linquent nuisance assessment (Brief of Appellees, P. 6). 
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This contention is wrong, because the Act of April 14, 

34 Stat. 114, c. 1626, Sec. 1; D. C. Code, 1929, Title 25, Sec¬ 
tion 307, authorized the commissioners to abate nuisandes 
and to 

14 assess the cost of correcting such condition and hll 
expenses incident thereto (including the cost of pub¬ 
lication, if any, herein provided for) as a tax against 
the property on which such condition existed or from 
which such condition arose, as the case may be; and 
carry such tax on the regular tax rolls of the District, 
and collect such tax in the same manner as general 
taxes in said District are collected (Italics supplied). 


The commissioners were only authorized to sell the prop¬ 
erty involved herein at the sale conducted to satisfy tases 
which were delinquent on July 1, 1935, which they did ijot 
do. Their attempt to sell the property at another time and 
at another sale—a full year later—was unauthorized and 


the attempted sale was a nullity. See Appellant’s brief, 
pp. 17-18. For this and the other reasons advanced in Ap¬ 
pellant’s brief irregularities appear which render the tlax 
sale invalid. See MUler v. Emig Properties Corporation, 
77 App. D. C. 212,134 Fed. (2d) 43. 

I 
I 

Respectfully submitted, 


Arthur C. Keefer, 
Frederick M. Bradley, 
Attorneys for Appellant. 
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Siatrirf of (Eolumlria 


No. 9684 


Edward Dickinson Tayloe, 
Appellant, 


v. 

Hazel Kjakr, et al.. 
Appellees. 


BRIEF FOB APPELLEES 


STATEMENT OF THE CASE 

1. The Brief for Appellant substantially sets forth the 
facts, stipulations, pertinent statutes, regulations, etc., in¬ 
volved in this suit. 

SUMMARY OF ARGUMENT 

1. It was the intent of Congress that the Annual District 
of Columbia delinquent tax list be published in only one 
morning or one evening newspaper for two weeks. 

2. Tax titles are not to be disturbed on mere technicali¬ 
ties. 

3. The District of Columbia Code is not sanctioned by law 
as the only complete, up-to-date repository of all laws and 
statutes in force and effect in the District of Columbia. 
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4. The fact that the property involved in this proceeding 
was advertised in 1936 for a delinquent nuisance tax as¬ 
sessed in 1935, does not render void the tax deed given in 
substantial compliance with the statute. 

5. The Appellant is guilty of laches. 

ARGUMENT 

L 

i 

It was the Intent of Congress that the Armna.1 District of 

Columbia Delinquent Tax List be Published in only 

One Morning or One Evening Newspaper for Two Weeks. 

Beginning with the year 1934, when Congress enacted leg¬ 
islation limiting the use of funds appropriated for payment 
for advertising the delinquent tax list of District of Colum¬ 
bia properties to one morning or one evening newspaper, 
and then thereafter for eleven more years re-enacted the 
same restrictive clause, it clearly indicated its intention 
to permit the advertisement of the annual delinquent tax 
list in only one morning or one evening newspaper. (App. 21- 
30.) Even more did it emphasize its intention in this respect 
by adding at the end of the particular clause the words “not¬ 
withstanding the provisions of existing law’ 7 (App. 20), 
Halls Safe Company v. Herring-Hall-Marvin Safe Com¬ 
pany, 31 App. D. C. 504, stating: 

“As was said in Georgia R. & Bkg. Co. v. Smith, 128 
U. S. 147,181,32 L. Ed. 377,380,9 Sup. Ct. Rep. 47: ‘The 
general purpose of a proviso, as is well known, is to 
except the clause covered by it from the general pro¬ 
visions of a statute, or from some provisions of it, or to 
qualify the operation of the statute in some particular. 
It is a common practice in legislative proceedings, on 
the consideration of bills, for parties desirous of se¬ 
curing amendments to them, to precede their proposed 
amendments with the term “provided 77 so as to declare 
that, notwithstanding existing provisions, the one thus 
expressed is to prevail, thus having no greater signifi¬ 
cation than would be attached to the conjunction “but 77 
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or “and” in the same place, and simply serving to 
separate or distinguish the different paragraphs or sen^ 
tences. ’ 

• “In the latest expression of the same court on this 
subject, in reply to a similar argument to that here 
made, it was said: ‘It is apparent that this proviso was 
not inserted in any restrictive sense, or to make clear! 
that which might be doubtful from the general language 
used. It was inserted for the purpose of enlarging th^ 
operation of the statute so as to include a class of cases 
not otherwise within the operation of the section. 1^ 
may be admitted that this use of a proviso is not i 
accord with the technical meaning of the term, or th 
office of such part of a statute when properly used. Bu 
it is nevertheless a frequent use of the proviso in Fedl 
oral legislation to introduce, as in the present case, ne^ 
matter extending, rather than limiting or explainingu 
that which has gone before.’ # * Interstate Commerce 

Commission v. Baird, 194 U. S. 25, 37, 48 L. Ed. 860, 
866, 24 Sup. Ct. Rep. 563. 


Thus indicating clearly and definitely, by the enactment an<fl 
re-enactment of this particular statute that the prior 
statutes having to do with the previous method of advertis¬ 
ing the delinquent District of Columbia tax list were to bi 
superseded and repealed. Helvering v. R. J. Reynolds Td- 
bacco Company , 306 U. S. 110, 83 L. Ed. 536; Ebert v. Pos¬ 
ton, 266, U. S. 548, 69 L. Ed. 435; Ozawa v. U. S ., 260 U. S. 
176, 69 L. Ed. 199. 

To the same effect is the case of District of Columbia y. 
Sisters of Visitation , 15 App. D. C. 308, wherein Justice 
Shepard stated: 

“The provision is found in the general appropriation 
■ act for the expenses of the government of the District if 
Columbia for the fiscal year ending June 30, 1895 (28 
Stat. 243). Following the special appropriation of the 
money for ‘assessment and permit work,’ is a lengthy 
proviso after a fashion not uncommon in such bil 
This prescribes in detail the necessary steps to be fal¬ 
lowed in doing such work and in securing the assessment 
and payment of the proportions charged to the adjacent 
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lot owners. There is then a further proviso, relating 
to water main and sewer connections, and the conclu¬ 
sion is with this recital : 1 And provided further, that all 
acts and parts of acts inconsistent with this act, be and 
the same are hereby repealed.’ 28 Stat. 248. 

“A later act on the same subject as the former one, 
that is repugnant to, or inconsistent with it, or that em¬ 
braces its subject and object in such manner as to show 
an intention to substitute it, operates, by implication, to 
repeal it, or so much of it as is repugnant to, or incon¬ 
sistent, or that has been substituted. 

“The insertion of a general clause repealing no act 
in particular, but applying only to such laws as may be 
inconsistent, merely declares an intention that would 
otherwise be implied to the same extent and with the 
same effect.” 

See also Schwartz v. Sachs, 55 App. D. C. 87, 2 Fed. (2nd) 
188; U. S. ex rel Lyons v. Hines, 70 App. D. C. 36, 103 Fed. 
(2nd) 737; Northern Pac. Ry. Co. v. Interstate Commerce 
Comm., 57 App. D. C. 318, 23 Fed. (2nd) 221. 

Further proof of the intention of Congress with regard to 
the limitation of the number of times the delinquent tax list 
was to be advertised is found in the House Committee hear¬ 
ings. (App. 21-30). Jett v. Montague Mfg. Co., 61 App. 
D. C. 277, 61 Fed. (2nd) 918; Hoover v. Intercity Radio Co., 
52 App. D. C. 339, 286 Fed. 1003. 

n. 

Tax Titles Are Not to Be Disturbed 
on Mere Technicalities. 

This Court has indicated in the recent case of W. C. and 
A. N. Miller v. Emig Properties Corporation, 77 U. S. App. 
D.C. 212,134 Fed. (2nd) 43, that tax titles are not to be dis¬ 
turbed upon mere technicalities. Justice Rutledge in quot¬ 
ing the trial justice who stated: 

“while tax deeds should not be lightly sustained in dero¬ 
gation of the title of record owners of property, it is 
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nevertheless vital and imperative to the revenue of the 
Government that such deeds be not set aside and can¬ 
celled unless irregularities are made to appear which 
render them invalid.” 


left no doubt as to the great weight and effect to be given 
to tax titles. 

See also Beming v. Turner, 81 U. S. App. D. C. 115, 155 
Fed. (2nd) 181, wherein this Court affirmed the decision of 
the trial Justice, who stated: | 

“It is in the interest of the community that stability 
and repose of titles to real property should be main¬ 
tained and that they should not be upset on mere techni- 
• calities. This proposition is applicable to tax titles^ 
The grantee in a tax deed is no mere purchaser of a law 
suit. His title is worthy of as much respect as a title 
derived from a grant of any other type. If the proceed! 
ings on which the tax sale is predicated substantially 
comply with the statutory directions, the courts should 
not be astute to search for technical grounds on which 
to set aside the conveyance.” (63 F. Supp. 220) 


The above are not novel theories in the law of tax titles foj- 
Courts are reluctant to set aside any tax title given in sub¬ 
stantial compliance with the statute. 

Such is the case here. 


The District of Columbia Code Is Not Sanctioned by Law 
as the Only Complete Compilation of All Statutes in 
Force and Effect in the District of Columbia. 

The District of Columbia Case was amended by Act pf 
Congress in 1940 and codified. Since that time, thousands of 
laws have been enacted under both Federal and District of 
Columbia statutes pertaining to the affairs of the District of 
Columbia. From time to time supplements have been ip- 
sued to the 1940 Code, but by virtue of the constantly chang¬ 
ing law and the enactment of many laws pertaining to the 
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District of Columbia, it has been and is an impossible task 
for this Code to contain every single law which would affect 
any matter in the District of Columbia. Particularly is this 
true in the case of delinquent tax sales where the Commis¬ 
sioners of the District of Columbia, their agents and 
employees, are governed strictly from year to year by 
statute in the method of the sale of property for delinquent 
assessments or taxes. Further than that, the change in the 
law pertaining to the advertisement of delinquent tax lists 
has been in effect since 1933. The Appellant, in 1947, some 
ten years after the sale of his property, can not come 
into Court and say 4 that the Code compilation of the 
laws as they existed in 1928 are in effect for a tax sale which 
occurred in 1937, after the law had been changed. This 
specific provision of the law having been enacted and re¬ 
enacted by Congress year after year over a period of ap¬ 
proximately twelve years, Congress by its action has defi¬ 
nitely determined that the prior statute was superseded and 
repealed by the later enacting statutes. (See Murphy v. 
TJtter, 186 U. S. 95,46 L. Ed. 1070, and others.) 

IV. 

The Fact That the Property Involved in This Proceeding 

Was Advertised in 1936 and the Sale of a Delinquent As¬ 
sessment in 1935 Does Not Invalidate the Tax Title Sale. 

The property in question in this suit was sold in 1937 for 
the non payment of a nuisance tax for which there had been 
an assessment in 1935. Appellant has confused the require¬ 
ment of the statute pertaining to the sale of delinquent gen¬ 
eral taxes with that pertaining to the sale of an assessment. 
The delinquent general tax by law, must be advertised and 
sold in the year following its delinquency. This is not true 
of assessments, for up until 1938 there was no law which re¬ 
quired the District of Columbia Commissioners, through 
their lawful agents, to sell property for a delinquent nui¬ 
sance assessment. However, in 1938, a year or more after 
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the sale which is complained of in this proceeding, Congres^ 
passed Section 1105 of Title 47 of the District of Columbia, 
Code (52 Stat. 1200 Ch. 702 Sec. 5) which provided that in 
the case of taxes assessed for the removal of nuisances, if re¬ 
maining unpaid “after the expiration of sixty days from the 
date assessment was levied, the property against which such 
assessment was levied may be sold for such assessment with 
interest and penalties thereon at the next ensuing tax sale in 
the same manner and under the same conditions as property 
sold for delinquent general taxes * * (Italics supplied.) 

This, of course, has no application in this case because it 
was passed after the tax sale involved, but it is indicative 
of the fact that the District of Columbia Commissioners iii 
their discretion may sell any assessment which has been 
levied at any time they see fit, and not necessarily in tile 
year following its delinquency. 

I 

I 

V. 

Appellant Is Guilty of Laches. 

The complaint in the lower court showed that this sr(it 
was filed on March 28, 1947 to cancel a certain tax de^d 
which had been sold by the District of Columbia in January 
of 1937 for assessments levied in 1934 and 1935. Ov^r 
twelve years had elapsed before the Appellant sought to do 
anything about setting aside a tax sale which involved prop¬ 
erty belonging to him. The law recognizes diligence, but 
after the lapse of twelve or more years, certainly the Appel¬ 
lant is lacking in the diligence which the law requires of a 
person seeking its aid. 

This proposition has been decided by this Court in Lucks 
v. Christman , 42 App. D. C. 331, and thereafter consistently 
followed. In this case this Court stated: 

“Having the right to bring a suit to remove the cloud 
upon his title cast by such a deed, the plaintiff has the 
same right to appeal to a court of equity to prevent the 
cloud upon his title that would be cast by the execution 
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i the deed. Aside from the question of a statutory 

*i. par, the certificate holder is barred by his laches.” 

, » Kann v. King, 204 U. S. 43, 51 L. Ed. 360; Knox v. 
Gaddis, 1 App. D. C. 336; Guy v. District of Columbia, 
25 App. D. C. 117. 

CONCLUSION 

For the reasons and the law above stated, it is respect¬ 
fully submitted that the judgment of the lower court was 
• correct, substantiated by the evidence and existing law and 
therefore that its judgment should be 

. - Affirmed. 


Respectfully Submitted, 

Lucien H. Mercies 
N. Meyer Baker 
Attorneys for Appellees 







